
Conditions of Carriage 
 

PELAGIC MARINE SERVICES PTY LTD 
CONDITIONS OF CARRIAGE OF GOODS BY SEA 

(APPLICABLE TO ALL CARRIAGE FROM A PLACE IN WESTERN AUSTRALIA TO ANOTHER PLACE WITHIN THE STATE) 

 

1. DEFINITIONS: 
 

"Ship" means and includes any vessel or lighter or other craft used to convey the goods by sea under or in 
connection with the contract of carriage. 
 
"Shipper" means and includes the owner and owners of the goods, the consignor, the consignee and any 
other person who now or hereafter prior to and/or at the time when the carriage is completed or 
terminated owns or has a proprietary, contractual or other interest in the goods. 
 
"Goods" includes all good, wares, merchandises and articles of every kind whatsoever including live 
animals, dry and wet bulk cargoes and any other cargo accepted by the carrier or its agent. 
 
"Carrier" means Pelagic Marine Services Pty Ltd. As owner or charterer who enters into a contract of 
carriage with the Shipper. 
 

2. WARRANTY OF AUTHORITY 
 

The shipper warrants that he makes the contract for himself and for and on behalf of all parties within the 
meaning of Shipper severally as the duty authorised agent of each of them that he will personally indemnify 
the Carrier against the parties for other non-contractual liability of any description whatsoever (including 
but not limited to liability in the conversion of trespass, detinue or negligence) which the Carrier may incur 
to any party, for whom the Shipper does not or is not duly authorised in effect to make the contract and is 
a liability which the carrier  would not have and/or would not have incurred and/or against which the 
Carrier would have had a good defence by virtue of the terms of these conditions if the Shipper has been 
duly authorised to make the contract for and on behalf of (inter alia) such party so as to render such party 
to the contract bound by these conditions. 
 

3. STOWAGE 
 

(a) It is understood and hereby expressly acknowledged that the carriage will unless otherwise advised 
be on open deck. 

(b) In the event of the ship having other than on deck stowage space available, stowage of goods will at 
all  times be solely at the discretion of the Carrier, its agents and servants. 

(c) The goods may be stowed by the Carrier by means of containers, trailers, transportable tanks, or 
pallets of similar articles of transport used to consolidate goods or placed directly on deck. 

 
4. CARRIERS RIGHTS AND IMMUNITIES 
 

(a) The liability of the Carrier and the ship for any loss, detention or damage of or to the goods or any 
part thereof howsoever caused shall be determined in accordance with all the terms of these 
Conditions to the extent that they are not inconsistent or repugnant to any applicable legislation.  If 
any term or condition is inconsistent or repugnant to any applicable legislation, it shall to the extent 
of such inconsistency or repugnancy and no further, be null and void. 



(b)  Neither the Carrier, nor the ship shall be liable for any loss, detention or damage of or the goods or 
any part thereof before loading and/or after discharge from the ship’s tackle notwithstanding that 
the goods may be in their custody or control and such loss, detention or damage be caused by the 
negligence of the Carrier, his agents or servants or other persons for whom the Carrier is responsible. 
In the event of the Carrier agreeing to move, handle or deal with the goods in any way whatsoever 
prior to loading and/or after discharge from the ship's tackle then it shall act only as agent of the 
Shipper and the Carrier shall be under no liability whatsoever as carrier, bailee or otherwise in 
connection with the goods. 

(c)   Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from 
unseaworthiness unless caused by want of due diligence on the part of carrier to make the ship 
seaworthy, and to secure that the ship is properly manned, equipped and supplied, and to make the 
holds, refrigerating and cool chambers and all other parts of the ship in which goods are carried fit 
and safe for their reception, carriage and preservation in accordance with the provisions of 
paragraph 1 of Article III Whenever loss or damage has resulted from unseaworthiness, the burden 
of proving the exercise or due diligence shall be on the carrier or other person claiming exemption 
under this section. 

  Neither the Carrier nor the ship shall be responsible for loss or damage arising or resulting from: 
 

(i) act, neglect or default of the Master, Mariner, Pilot or  the servants of the Carrier in the 
navigation or in the management of ship 

(ii) fire, unless caused by the actual fault or privity of the Carrier, 

(iii) perils, dangers and accidents of the sea or other navigable waters, 

(iv) act of God; 

(v) act of war; 

(vi) act of public enemies; 

(vii) arrest of restraint  or restraint of princes, rulers or people or seizure under legal process; 

(viii) quarantine restrictions; 

(ix) act or omission of the shipper or owner of the goods, his agent or representative; 

(x) strikes or lock-outs or stoppage or restraint of labour from whatever cause whether partial 
or general; 

(xi) riots and civil commotions; 

(xii) saving or attempting to save life or property at sea including deviation in so doing; 

(xiii) wastage in bulk or weight or any other loss or damage arising from inherent defect quality 
or vice of the goods; 

(xiv) insufficiency of packing; 

(xv) insufficiency or inadequacy of marks' 

(xvi) defects not discoverable by due diligence; 

(xvii) any other cause arising without the actual fault or privity of the Carrier or   without fault 
or neglect of the agents or servants of the Carrier but the burden of proof shall be on the 
person claiming the benefit this exception to show that neither the actual fault or privity 
of the Carrier nor the fault or neglect of the agents or servants of the Carrier contributed 
to the loss of damage. 

 

(d) Neither the Carrier or the ship shall in any event be or become liable for any loss or damage to or in 
connection with goods in an amount exceeding Twenty Dollars ($20.00) per cubic metre nor 



exceeding Four Hundred Dollars ($400.00) for any one package or unit which sums are hereby 
respectively accepted as the agreed maximum values thereof unless the value thereof shall have 
been stated in writing and on the Brokers Order which must be obtained before shipment and the 
extra freight agreed upon and paid.  When the value is declared and extra freight agreed as aforesaid 
the Carrier’s liability shall not exceed such value or pro rata on that basis in the event of partial loss 
or damage. 

 
  Where the goods have been packed into a container or unitized into a similar article of transfer and 

by or on behalf of the Shipper or the Carrier it is expressly agreed that the number of such containers 
or similar article of transport shown on the face of the contract/receipt shall be considered as the 
number of packages or units for the purpose of the application of the limitation of liability provided 
for in this clause. 

 
(f)  It is hereby expressly agreed that no servant or agent of the Carrier shall in any circumstance 

whatsoever be under any liability whatsoever to the Shipper, for any loss, damage or delay of 
whatsoever kind arising or resulting directly or indirectly from any act, neglect or default on his part 
while acting in the course of or in connection with his employment and, without prejudice to the 
generality of the foregoing provisions in this clause, every exemption, limitation, condition and 
liberty herein contained and every right, exemption from liability, defence and immunity of 
whatsoever nature applicable to the Carrier or to which the Carrier is entitled hereunder shall also 
be available and shall extend to protect every such servant or agent of the Carrier acting as aforesaid 
and for the purpose of all foregoing provisions of this clause the Carrier is or shall be deemed to be 
acting as agent or trustee on behalf of and for the benefit of persons who are or might be his servants 
or agents from time to time and all such persons shall to this extent be or be deemed to be parties 
to the contract in or evidence by the contract. 

 
5. SUB-CONTRACTING AND INDEMNITY 
 

The Carrier shall be entitle to sub-contract on any terms the whole or any part of the carriage.  The Shipper  
undertakes no claim or allegation shall be made against any person whomsoever by whom carriage or any  
part of carriage is performed or undertaken (other than the Carrier) which imposes or attempts to impose  
upon any such person or any vehicle or ship owned by any such person any liability whatsoever in  
connection with the goods whether or not arising out of negligence on the part of such person and if any  
such claim or allegation should nevertheless be made to indemnity the Carrier against all consequences  
thereof.  Without prejudice to the foregoing, every such person shall have the benefit of all provisions 
herein benefiting the Carrier as if such provisions were expressly for his benefit and in entering into this 
contract the Carrier to the extent of these provisions does not only on his own behalf but also as agent and 
trustee for such person. 

 
6. REFRIGERATED CARGO 
 

(a) Specially cooled stowage is not to be furnished by the Carrier and in the case of a refrigerator 
container the Carrier requires an undertaking from the Shipper that the goods have been properly 
stowed in the container and the thermostatic controls have been adequately set by him before 
receipt of the goods by the Carrier.  If the above requirements are not complied with, the Carrier 
shall not be liable for any loss of, or damage to the goods howsoever arising. 

 
(b) The Carrier shall in any event not be liable for any loss of or damage to the goods arising from latent 

defects, derangement, breakdown, stoppage of the refrigerating machinery, plant insulation and/or 
any apparatus of the container, vessel, conveyance and any other facilities. 

 
  



7. REPAIR OF PACKAGING AND SHIPPER PACKED CONTAINERS 
 
(i)   The Shipper shall bear and pay the costs of all mending, bailing and cooperage of and repairs or 

replacement of packages, boxes crates, wrappers, bags or barrels resulting from insufficiency of 
packing or from excepted perils. 

(ii) If a container has not been filled, packed or stuffed by the Carrier, the Carrier shall not be liable for 
any loss or damage to its contents and the Shipper shall cover any loss or expenses incurred by the 
Carrier if such loss or damage or expense has been caused by: 

 (a)   Negligent filling, packing or stuffing in the container 

 (b)   The contents being unsuitable for carriage in the container, or 

 (c)   The unsuitability or defective conditions of the container 

(iii) The provisions of this sub-clause also apply with respect to trailers, transportable tanks, flats and 
pallets which have not been filled, packed or stuffed by the Carrier. 

 

8. DANGEROUS GOODS 
 

(i) The Shipper shall comply with the Rules which are mandatory according to the Navigation Act and 
Regulations or any other applicable legislation or international convention relating to the carriage 
of goods of a dangerous nature and shall in any case inform the Carrier in writing of the exact nature 
of the danger before goods of the dangerous nature are taken in charge by the Carrier and indicate 
to him the precautions that need be taken. 

(ii) Without prejudice to all other rights and liberties of the Carrier hereunder the Carrier, his servant 
and agents  shall be at liberty in their absolute discretion to jettison, land destroy or render 
innocuous any goods of an  inflammable, explosive or dangerous nature or declared or considered 
to be hazardous or prohibited goods  by civil or military authority, whether or not the carrier, his 
servants or agents shall have consented to the  shipment thereof with the knowledge of their nature 
and character and any goods which shall in the course  of carriage hereunder perish or become 
decomposed or which might become a danger to the vessel or her  cargo.  The Shipper shall bear 
and pay all charges and expenses incurred or in consequence of such jettison, landing, de-structure 
or rendering innocuous. 

 
9. DELIVERY 

 
(i) Delivery shall be made when the goods are discharged from the ship’s tackle or from the time the 

goods are attached to shore tackle at the place of destination.  Discharged in the case of vehicle 
means the moment when all road wheels are off the vessel or its ramps. 

(ii) Should discharge of cargo be prevented or unreasonably impeded by strike labour troubles or in 
the  Master's opinion by bad weather or any other circumstances connected with the navigation of 
the ship or  the adherence to its timetable or should the Master consider that the entering of or 
discharge in any place  would be unsafe from any cause, the Master may in every case at the 
Shipper’s expense and risk discharge  the goods or such part thereof as he shall think fit into lighters 
or carry and land the goods at some other  convenient place. 

(iii) The Carrier shall not be liable in any way for the failure of the ship to adhere to advertised or stated 
sailing schedules due to any cause whatsoever. 

(iv) The Carrier reserves the right at its discretion to decline to deliver the goods until the identity of 
the delivery  is established to the satisfaction of the Carrier by whom delivery is to be effected but 
the Carrier shall be  under no obligation to refrain from delivering the goods to the person by whom 
this contract or copy thereof  is produced or given up or whose identity is not established to its 



satisfaction as aforesaid and the Carrier  shall be under no liability whatsoever for or in respect of 
wrongful delivery, delay in delivery, miss-delivery or  non-delivery of the goods howsoever 
occurring or arising, or any loss, damage, expense, delay or other  thing whatsoever resulting 
directly or indirectly therefrom. 

 
10. NOTICE OF LOSS OR DAMAGE 
 

In the event of the Carrier being liable for damage to or loss of any goods or part thereof carried by the 
ship, all claims in respect of such loss or damage shall be deemed to be waived unless notice of claim is 
made in writing to the Carrier or its agents in respect of which the claim is made within seven (7) days after 
such goods were or should have been discharged from the vessel. 
All liability whatsoever of the Carrier or ship shall in any event cease unless suit is brought within one (1) 
year after discharge of the goods at place of destination or on the date when the goods should have been 
so discharged. 
 

11. LIEN 
 
The Carrier, his servants or agents shall have a lien on all goods or any part thereof and documents relating 
thereto and right to sell such goods whether privately or by public auction for all freight (including 
additional freight payable) for contribution in respect of general Average and for all other charges and 
expenses whatsoever which are for account of the goods of the Shipper and for the costs and expenses of 
exercising such lien and of such sale and also for all previously unsatisfied debts whatsoever due to the 
Carrier by the Shipper.  Nothing in this clause shall prevent the Carrier from recovering from the Shipper 
the difference between the amount due from the Shipper and the amount realised by the exercise of the 
rights given to the Carrier under this clause and the Carrier shall be under no obligation to exercise any lien 
for General Average contribution due to the Shipper. 
 

12. WARRANTY AS TO WEIGHT AND MEASURE 
 

This Shipper shall prior to delivery to the Carrier furnish full details as to weight and measurement of goods 
and warrants the accuracy thereof. 
 

13. FREIGHT 
 

(i) The freight payable as herein has been calculated and based upon the description and particulars 
of the goods declared by the Shipper to the Carrier and unless otherwise agreed to be paid in full 
prior to shipment.  Without prejudice to the warranty contained in Clause 12 the Carrier shall be 
entitled but not obligated to re-  weigh or re-measure any goods and freight shall be paid on the 
excess weight or measurement (if any) so  ascertained.  The expense incident to re-weighing or re-
measuring shall be borne by the Carrier if the weights or measurements as furnished by the Shipper 
are found to be correct, but otherwise such expenses shall be borne or paid by the Shipper. 

 
(ii) Freight shall be deemed earned on receipt of the goods by the Carrier and shall be paid and be non- 

refundable cargo lost damaged or not lost or in any circumstances whatsoever.  The Carrier's claim 
for any charges under this contract shall be considered payable as soon as they have been incurred.  
Interest at the lowest over-draft rate for normal commercial borrowing shall run from the date 
when such freight and charges are due. 
 

14. EMERGENCY EXPENDITURE 
 

If the Carrier shall at any time incur any expenditure in re-stowing the goods or in otherwise avoiding, 
remedying or ameliorating any accident to the goods following any actual, threatened or anticipated 
casualty thereto for which the carrier is not responsible by reason of the provision of this contract and such 



expenditure is not admissible in general average or otherwise recoverable hereunder by the Carrier from 
the Shipper the parties comprising the Shipper as defined shall nevertheless be jointly and severally liable 
to repay the Carrier on demand all such expenditure so incurred by him. 
 

15. GENERAL AVERAGE AND SALVAGE 
 

Whether carried on or under deck the Shipper will contribute to General Average which will be adjusted in 
accordance with the York Antwerp Rules 1974 at Perth, WA at the Carrier’s option.  Any salvage services 
rendered to the vessel or its cargo during the voyage by a vessel or vessels owned or operated by the 
Carrier shall be paid for in full as if such salvage vessel or vessels belong to and were operated by a stranger.  
The Carrier may demand such deposit or security as it thinks fit to cover the estimated contributions of the 
goods in General Average and any salvage charges thereon and on such demand, deposit or security shall 
be made by the shipper to the carrier before delivery. 
 

16. BOTH TO BLAME COLLISION CAUSE 
 

If the ship comes into collision with another vessel as a result of the negligence of the other vessel and any 
act, negligence or default of the Master, Mariner, pilot or the servants of the Carrier in the navigation or 
management of the vessel, the Shipper will indemnify the Carrier against all loss or liability to the other or 
non-carrying vessel of her owner in so far as such loss or liability represents loss or damage to or any claim 
whatsoever of the owner of the said goods paid or payable by the other or non-carrying vessel or her owner 
to the owner of the said cargo and set off or re-coupe or recovered by the other non-carrying vessel or her 
owner as part of this claim against the carrying vessel or Carrier.  The foregoing provision shall also apply 
where the owner, operator or those in charge of any vessel or vessels or objects other than or in addition 
to the colliding vessels or objects are at fault in respect of a collision or contact. 
 

17. JURISDICTION 
 
This contract shall be governed by and construed in accordance with the law of Western Australia and any 
difference or dispute arising out of or in connection with the contract shall be determined exclusively in 
Perth by the Courts of Western Australia.



 


